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10,000-FOOT    VIEW—MERCHANDISING 
 

In recent years, licensing has accounted for over 60 percent of Marvel’s gross profits.1 It’s big 

business and, depending upon the publisher, may generate more revenue than the comic books 

themselves! 

 

But you don’t have to be Marvel or DC to know that your characters have really hit the big time 

when they are transformed into action figures, toothbrushes, and bed sheets. Merchandising 

can be a wonderful form of almost-passive income for the comic book creator: Many times you 

don’t even have to create anything new, you just give permission to use your character to a 

manufacturing company, which then has its creative and design personnel transform your two- 

dimensional work into T-shirts, nightlights, and breakfast cereal. 

Your role is not completely passive, however; you must maintain quality control over the 

resulting merchandise to ensure your character is accurately depicted. Failure to do so may 

damage the goodwill you created in your property and even destroy your trademark rights in 

your character. 

                                                           
1
 Joshua L. Simmons, Catwoman or the Kingpin: Potential Reasons Comic Book Publishers Do Not Enforce Their 

Copyrights Against Comic Book Infringers, 33 Colum JL & Arts 267, 302 (2010). 
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While it is true that you probably need a well-known property to capture the attention of the 

larger toy manufacturing companies, there are numerous smaller companies that are happy to 

license your designs in markets that are a little off the beaten path from the comic book world. 

For instance, you might see your tough-as-nails superhero character “T-Bone” as an awesome 

action figure, however, a pet toy manufacturing company might see them as a wonderful chew 

toy for Rover. 

You can also create your own DIY merchandising through the increasing number of online 

portals like T-Fury, and Café Press. In fact, having some merchandise to present to a publishing 

company, along with your book may help the perspective publisher see how awesome T-Bone 

would look on the toy shelves at Christmas. 

 
How to Meet Merchandisers 

 
Finding your way to manufacturing companies is easy if you have a hot property—they come to 

you. Or, more commonly, if you have a hot property you may already be working with a 

licensing agent, who can help facilitate deals for you. However, if you are just starting out, you 

may need to hunt around trade shows looking for creative opportunities for your characters. 

One of the best ways to connect with merchandisers is through licensing agents. Licensing 

agents help their clients create a merchandising strategy, identifying ways which to exploit the 

licensed property without oversaturating the market. Licensing agents identify potential 

merchandisers, negotiate licensing deals, and serve as liaisons between the creator and the 

licensor. Licensing agents are paid by taking a commission from the licensing fee earned by the 

creator. 
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However, like any agent, landing a licensing agent can be tricky. A great place to start is with 

the International Licensing Industry Merchandisers’ Association (LIMA; www.licensing.org).  

Its website features a wonderful search engine that can help you locate licensing agents that 

handle comic book properties. 

1. Go to http://www.licensing.org/limanet/directory/properties/ 
 

2. From the “category” drop-down box, select “animation, character, comic book.” 
 

3. A list of licensing agents will appear, along with their contact information. 
 

LIMA has other resources to get you on your way, including licensing webinars, conferences to 

help you meet potential licensees, and other educational resources. 

—Tip— 
 
As the licensor of your comic book character, you are granting a license to make action figures 

to the toy manufacturing company, which is the licensee. 

 
Key Intellectual Property Issues 

 
When you grant a manufacturer rights to make an action figure or other merchandise from your 

comic book character, you are licensing portions of your copyright and potentially trademark 

rights. Here are some issues to consider: 

 Exclusivity—As you may imagine, whether that license is exclusive or not is a key issue. 

Can you go to another company and license similar rights to them? If so, then your 

license is non-exclusive. Of course, most merchandisers want an exclusive license with 
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respect to the specific licensed products that they will be creating. 

 Scope of license—Make sure that you are granting a license that is tailored to the specific 

product as much as possible. If you are working with the merchandiser who will be creating 

action figures, make sure the contract says “action figures,” and not “toys.” If it just says 

“toys,” you may be granting the manufacturer a very broad license that, if exclusive, will 

prohibit you from licensing to another company other kinds of toys, such as toy cars, or 

water pistols—arguably you conveyed that right to the first manufacturer when you failed 

to closely define the term ”toys.” 

 Reserved rights—If you’re planning on merchandising after you land the publishing 

company, keep in mind that many publishing companies often try to reserve merchandising 

rights for themselves (subject to paying you a royalty). (See “The Comic Book Publishing 

Agreement,” in Chapter 12 of the book.) Be sure to check your publishing agreement as to 

the extent to which you can grant a merchandiser rights to your property to third parties. 

Even if you are allowed to, the publishing company may have required you to hold back 

these rights for period of time; in other words you must refrain from exploiting your 

merchandising rights during a hold back period. 

 Ownership of new designs—Creating a 3-D action figure from a 2-D comic book will require 

a new set of designs. Who owns these additional designs? What if the company making 

your action figure wants to create a set of different costumes for your character to be 

purchased separately, who owns these improvements? It is common practice for the 

intellectual property owner to retain the rights to these improvements, even though the 

manufacturer may have ultimately paid for another artist to create these new renderings. 
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However, this is something your contract must explicitly address. 

 Rights in the underlying work—Remember all of those joint authorship and work for hire 

issues we discussed in the book? This is one area where they can come back to bite you if 

you haven’t done all your paperwork. If you created the work with other authors, you 

cannot grant an exclusive license to manufacture without the permission of the other joint 

authors (each of whom may have to sign the agreement). (See “Joint Authorship,” Chapter 2 

of the book.) Moreover, if you commissioned an artist/writer to create your character and 

you didn’t effectively get the copyright to his or her work, you may be surprised to find out 

that you might not have the right to license your character at all. Bottom line here, review 

any contracts you had with any other artists, writers, or other creators who may have 

helped you with your work. (See “Clearances and Licensing,” Chapter 8 in the book.) 

 Quality control—Trademark rights in a comic book character are dependent upon the ability 

of a mark to identify its owner. As a result, all trademarked character merchandise must be 

consistent with the look of the primary trademark. Superman’s costume is blue and red, not 

pink and cyan. Accordingly, you must build in strong quality control provisions allowing you 

to review and approve all steps in the creative process of merchandise. In fact, it may even 

make sense for you to provide any new designs, to the extent that you can. For example, 

you might provide a new drawing of your T-bone character holding a teddy bear for the T-

bone bed sheets, rather than let an artist you’re unfamiliar with take a stab at it. Coupled 

with the quality control provision should be strong termination provisions, allowing you to 

terminate the license agreement and even destroy merchandise that does not comply with 

your quality control guidelines. 
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Key Contractual Issues 
 

 Conflicting Publishing Agreements—Double-check your publishing and other 

agreements to make sure that you actually have all the rights you need to grant to the 

merchandising manufacturer. Too often, comic book creators are stunned to find out 

that their publishing agreement actually contains a clause giving the publisher the 

exclusive right to exploit merchandise. 

 Licensing Provision—Make sure the grant of the license is clearly and unambiguously 

drafted. This is the heart of the merchandising agreement. 

 Termination provisions—Given the importance of your artwork and the goodwill you 

created among your fans, be sure to include a provision that would allow you to 

terminate the merchandising agreement if the quality or the appearance of the goods 

falls below the standard you approved. 


